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-Vs- 

Sri Ram Gahan Singh 
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         --- Respondent/Petitioner 

This appeal has been preferred U/O-
LXIII R.1 of CPC against the order dated 
23-09-2019 of Misc.(J) Case No.97/2019 
passed by the learned Munsiff No.1 at 
Tezpur and finally came up for hearing 
on-03/12/2019. 
 

Counsel for Appellants : Sri T. Paul, Advocate  
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J   U   D G M   E N T 
 

1. Instant Misc. Appeal No.8/2019 has been arisen out of an appeal preferred 

by Appellants/OPs under Order LXIII Rule 1 of CPC against the order dated 

23-09-2019 passed in Misc. (J) No.97/2019 by Learned Munsiff, No.1, 

Tezpur, and Sonitpur.  

2. The Misc. Appeal on being heard, admitted for hearing and accordingly lower 

Court’s record was called for and received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PETITIONER/RESPONDENT’S CASE 

4. Petitioner’s/respondent’s case appears to be in a narrow campus is that 

petitioner had been using the schedule A land as “path” to approach the 

schedule B land that belongs to the petitioner. That petitioner mutated his 

name over the schedule A land 14 years back in the year 2005 as per the 

order of Circle Officer dated 14-07-2005 and he has been using the said 8 

Lessas of land covered under Dag No.203 of PP No.68 as path since from 

the year 1984. That on 29-03-2005 the petitioner and Harinath Gowala 
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entered into an agreement through which Harinath Gowala offered to sale 1 

Katha of land under Dag No.202 of PP No.69 and also offered to provide an 

area of land measuring 8 feet in breadth with 66 feet in length as path 

falling under the same Dag and Patta. Accordingly, final sale deed was 

executed by Galu Ram Gowala on 12-05-2005. That on execution of sale 

deed by Galu Ram Gowala and Sri Manohar Singh Bhakta executed a kutcha 

deed against a consideration of Rs.4,000/- whereby he provided 8 Lessas of 

land to the petitioner for using the same as passage. That petitioner had 

paid consideration and started using as entrance of schedule B land which 

he purchased through sale deed No. 2130 of 1984 and vide rectification 

deed No.3040. That during the first week of June, 2014, OP started creating 

trouble by obstructing schedule B land against which petitioner lodged 

ejahar as well as filed proceeding u/s 107/133 of Cr.P.C. That on 22-03-2019 

the OP No.1 block the passage by bamboo fencing causing difficulty to the 

petitioner to go agricultural land i.e. schedule B land and further tried to 

block the schedule A land by planting banana trees. As such the petitioner 

prayed to pass an order of mandatory injunction directing the OPs to remove 

all the obstruction from the said passage i.e. schedule A land.     

OP/APPELLANT’S CASE 

5. O.Ps/appellant’s contested the prayer of the petitioner/respondent by filing 

written objection both in law and facts denying the entire averments of the 

petitioner. OP’s/appellants further pleaded that petitioner/respondent never 

possessed schedule A land as said land was under possessions of O.Ps since 

from 1974. It is further pleaded by the O.Ps that the petitioner with the help 

of Circle Officer got his name mutated over the land and vide Misc. case 

No.5/14 dated 07-05-2015 ADC, Sonitpur, Tezpur has cancelled the mutation 

entry of the petitioner and directed the Circle Officer of Chariduar Revenue 

Circle to make correction in the land records and to enter the name of OP 

No.1 in the said records. It is further denied that there was no Kutcha deed 

executed by Manohar Singh Bhakta against consideration of Rs.4,000/- for 

providing 8 Lessas of land to use the same as passage. That petitioner has 
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no right, title and interest or possession of schedule A land. Hence, the O.Ps 

prayed to dismiss the prayer of the petitioner.     

6. The learned trial court below vide its order dated 23-09-2019 allowed the 

prayer of the petitioner/respondent directing the O.Ps to remove all the 

obstructions in any form from schedule A land and the O.Ps being aggrieved 

with the order dated 23-09-2019 passed by the learned Munsiff No.1, 

preferred the instant appeal upon the following grounds :  

GROUNDS OF APPEAL 

1. That the court below has erred in law while passing the 

impugned order dated 23-09-2019 in Misc. (J)    

No.97/2019 ; 

2. That the impugned order is not tenable in law ;  

3. That the learned Munsiff No.1 failed to pass order as per 

materials on record ;  

4. That the impugned order passed on 23-09-2019 is not a 

speaking order ;  

5. That the learned Munsiff No.1 has failed to apply her 

judicial mind while passing the order ; 

6. That at the time of passing the impugned order the learned 

Munsiff No.1  has committed grave mistake in law ;  

7. That the learned Munsiff No.1 has failed to pursue the 

documents filed by the appellants ;  

8. That the impugned order is against all cannons of justice ; 

9. That the learned Munsiff No.1  has failed to consider that 

the respondent has to prove that there is a prima-facie any 

case against the appellants ; 

10. That he learned Munsiff No.1 ought to have passed order 

in favour of the appellants.  

11. That the impugned order passed by the learned Munsiff 

No.1 had caused great injustice to the appellants.     
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12. That in any view the impugned order is not maintainable in 

law and liable to be set aside.  

POINTS OF ARGUMENT PUT FORWARDED BY BOTH THE SIDES 

7. I have heard both sides and perused the entire case record carefully. Ld. 

Advocate Mr. T. Paul appearing on behalf of the appellants/OP vehemently 

submitted before this Court that Learned trial court at the time of passing 

the order dated 23-09-2019 in Misc. (J) Case No. 97/2019 erred in law and 

facts in allowing the prayer of the petitioner/respondent.   

8. Per contra, learned advocate Mr. S. K. Singh appearing on behalf of the 

respondent emphatically argued before this court that learned trial court has 

rightly passed the order mandatory injunction in favour of the 

petitioner/respondent.  

9. In the light of argument put forwarded by both the sides, I have carefully 

gone through the order dated 23-09-2019 passed by Ld. Munsiff No.1 along 

with the entire case record. In the light of the pleadings of the petitioner 

/respondent as well as the points of argument put forwarded by both the 

sides, this court shall try to answer the following articulated questions :  

1. Whether the learned Munsiff No.1, Sonitpur, Tezpur 

erred both in law and facts in allowing the prayer of the 

petitioner/respondent in the Misc. (J) case No. 97/2019? 

2. Whether the order of granting mandatory injunction 

passed by Munsiff No.1, Sonitpur, and Tezpur suffers 

from materials irregularities and passed without 

consideration of factual aspects of the case?  

3. Whether the learned Munsiff No.1, Sonitpur, Tezpur at 

the time of deciding the Misc. (J) case No. 97/2019 

ignored the settled provisions of law?   

10. Prior entering into the merits of the order dated 23-09-2019 passed by 

Learned Munsiff No.1, let us appreciate the three golden principles of 

granting injunction to decide the crux of the dispute in accordance with law :  
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11. It is well settled provisions of law that for grant of injunction three factors 

have to be satisfied which are prima facie case, balance of convenience and 

irreparable loss. In Dalpat Kumar V/s Pralhad Singh, AIR 1993 SC 

276, Hon'ble Apex Court explained these three factors as follows:-  

i] There is a serious disputed question to be tried in the 

court and that an act, on the facts before the court, there 

is probability of his being entitled to the relief asked for 

by the plaintiff/defendant.  

ii] The Court's interference is necessary to protect the 

party from the species of injury. In other words 

irreparable injury or danger would ensue before the legal 

right would be established at trial and  

iii] That the comparative hardship on mischief or 

inconvenience which is likely to occur from withholding 

the injunction will be greater than that would be likely to 

acted from granting it.  

12. I have carefully travelled through the order dated 23-09-2019 passed by 

learned court below in deciding the Misc. (J) case No. 97/2019 in the light of 

the documents adduced by the petitioner annexed with Misc. (J) case No. 

97/2019. 

13. On going through the pleadings on records this court find that there is no 

dispute that schedule B land is owned and possessed by the petitioner since 

from the year 1984. Only the questions disclosed from the pleadings of both 

the parties in respect of schedule A land that claimed by the petitioner that 

petitioner has purchased the same from Manohar Singh Bhakta through a 

Kutcha deed on consideration of Rs.4,000/-.  

14. Certainly, in the instant dispute in hand, the petitioner/respondent claimed 

that he has right, title and interest over the schedule a land i.e. the passage 

which he had been using since from long past to visit his own purchased 

land i.e. schedule B land which is agricultural land owned by him. It is 

further pleaded by the respondent that it has become impossible for him for 
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approaching his B schedule land through the passage i.e. A schedule land 

which the OPs are being obstructed by putting banana trees upon that B 

schedule land. Petitioner /respondent to establish prima-facie case offered 

certain Xerox-copies of documents and on meticulous perusal of those 

documents it disclosed that vide sale deed No. 2130 dated 23-04-1984 the 

petitioner/respondent had purchased schedule B land and there is a 

rectification deed No.3040 dated 26-06-1984 and subsequently vide 

agreement dated 29-03-2005 and sale deed No.1205 of 2005 the petitioner 

had purchased 1 Katha of land wherein it was agreed between him and the 

vendor named Harinath Gowala that they will leave a road of 8 feet in 

breadth and 66 feet in length from the land of Dag No.202 and it was 

further declared there that Manohar Singh Bhakta and Harinath Gowala shall 

provide the said approach road from Dag No.202 to the petitioner. 

Subsequently, vide Kutcha sale deed on 12/05/2005 the father of appellant 

No.1 Monohar Singh Bhakta had sold out said path 132 feet in length and 8 

feet in breadth from Dag No.203 of Patta No.68 in favour of the petitioner 

Ram Gahan Singh. Learned advocate appearing on behalf of the 

petitioner/respondent during the time of hearing stated that OP Karuna 

Bhakta i..e the father of Monohar Singh Bhakta put their signature in the 

agreement of sale executed by Harinath Gowala on 29-09-2005 in favour of 

the petitioner Ram Gahan Singh. Furthermore, while the father of Kaurna 

Bhakta executed the unregistered Kutcha deed therein, the OP No.1 Karuna 

Bhyakta appears to be a signatory.  

15. At this stage, without entering into the merits of the dispute in hand, this 

court on having a glance over the documents submitted in the form of Xerox 

copies  find the schedule B land has been purchased by petitioner in the 

year 2005. Subsequently, his name has been mutated over the said land. 

The oral version of petitioner further acknowledged that he has been 

possessing said path from the year 1984 although he had purchased the 

land in question i.e. the passage in the year 2005 from the father of OP No.1 

Karuna Bhakta.  
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16. Undoubtedly, the question of admissibility of Kutcha deed of transfer will be 

adjudicated by the learned trial court at the time of appreciation of evidence 

on having a full-fledged trial. But prior to that the documents submitted 

before this court disclosed that the name of petitioner/respondent has been 

duly recorded over the disputed property on the basis of the Kutcha sale 

deed.  

17. Learned advocate appearing on behalf of the appellant Mr. T. Paul has 

categorically submitted before this court that mutation entry of petitioner 

had been cancelled by the ADC, Sonitpur in the year 2005. The photo copies 

of order passed by ADC, Sonitpur emphatically disclosed before this court 

that the mutation entry of petitioner/respondent had been cancelled but 

same order was not been carried out and the O.Ps failed to submit any 

document showing the name of the petitioner had been deleted 

incompliance with the order passed by ADC, Sonitpur.  

18. Therefore, in the light of aforesaid discussions, this court finds that the 

following questions needs to be adjudicated :   

(i)  Whether the petitioner/respondent is the actual owner and 

possessor of the schedule A land?  

(ii) Whether Kutcha deed of transfer dated 12-05-2005 has got 

any tenability in deciding the right, title of the petitioner 

/respondent over schedule B land? 

(iii) Whether the name of petitioner/respondent has been 

recorded duly over the disputed property?  

(iv) Whether the OP No.1 and his father are the signatories of sale 

deed executed by father of OP No.1 as well as one Harinath 

Gowala?   

(v) Whether Harinath Gowala and Monohar Singh Bhakta mutually 

agreed to provide a road / path of breadth 8 feet and 132 feet 

in favour to approach B schedule land? 
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19. All the aforesaid pertinent questions disclosed from the pleadings on record 

needs to be adjudicated in the original Title Suit No.30/2019 pending before 

the learned Munsiff No.1 on being a full-fledged trial. At this stage, without 

discussing the aforesaid questions this being an appeal filed u/s 43 of CPC, 

this court needs to adjudicate whether the order of mandatory injunction 

passed by the learned trial court below based upon true factual matrix of the 

case? The factual aspect as well as documents presented before this court 

shows that there was an approach road through which petitioner/respondent 

used to go B schedule land since from long past and now the O.Ps are 

creating disturbances or obstructions from using the road to approach the 

schedule B land.  

20. In the light of the aforesaid discussion, without touching the merits of the 

dispute, this court finds that petitioner/respondent able to show prima-facie 

case and the learned trial court rightly observed that petitioner has a prima-

facie case in his favour and as such the findings of the learned trial court 

below in respect of a prima-facie case does not deserves any interference 

from this court.   

21. Now, coming to the fact of balance of convenience or inconvenience, this 

court finds that undeniably if there is a path existed to approach schedule B 

land by the petitioner and any sort of obstacle or prevention from the part of 

the O.Ps/appellants shall create inconvenience to the petitioner/respondent. 

Hence, it is seen that golden principle of balance of convenience favors the 

case of the respondent.  

22. Furthermore, if at this stage the petitioner/respondent prevented from 

approaching his agricultural land i.e. schedule B land through obstruction 

created by the O.Ps, the petitioner/respondent is definitely going to suffer 

irreparable injuries. Undeniably, the actual dispute between the parties shall 

be adjudicated in the original Title Suit and till disposal of the dispute 

between the parties before the learned Munsiff No.1, Sonitpur, Tezpur if 

O.Ps are not prevented from their acts of creating obstacle in approaching 

through the road by the petitioner/respondent, then there is every chance 
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that the petitioner may not cultivate his agricultural land for long time and 

that will create inconvenience as well as irreparable loss to the petitioner.,  

23. Therefore, in the light of the aforesaid discussions, this court is of considered 

opinioned that Learned Munsiff No.1, Sonitpur, Tezpur has rightly passed an 

order of mandatory injunction against the O.Ps asking them to remove all 

obstacles in any form from the passage i.e. A schedule land forthwith.     

24. In the light of aforesaid discussion this court is of considered opinion that ld. 

Munsiff No.1, Tezpur had not committed any material irregularity in allowing 

the prayer of the petitioner/respondent in Misc. (J) case No.97/2019 and 

consequent to that the order dated 23-09-2019 passed by the learned court 

below does not deserves any interference from this first appellate court and 

accordingly same is upheld. In the result Misc. Appeal is dismissed with cost. 

Learned Munsiff No-1, Sonitpur shall make all endevour to dispose at the 

earliest and if possible within a year. The findings of this court shall not be 

considered in deciding the real points of controversy between the parties.  

25. Send back the Case Record, along with a copy of this Judgment & Order to 

the Ld. Munsiff No.1, Tezpur forthwith.  

26. Judgment and Order is delivered under the seal of the Court on the 17th 

December’2019. 

 

(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru) Steno.     *** 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 


